
 

AGENDA 

CITY OF HARRISONVILLE 

BOARD OF ZONING ADJUSTMENTS 

REGULAR MEETING 

CITY HALL 

AUGUST 10, 2021 

6:00 PM 

Publish  

1. Call to Order 

A. Roll Call  

2. Approval of Minutes 

A. Board of Zoning Adjustments - Regular Meeting - Jul 13, 2021 6:00 PM  

3. Agenda Items 

A. Harrisonville Marketplace / Price Chopper Appeal - Public Hearing  

B. Harrisonville Marketplace / Price Chopper Appeal  

4. Discussion Items 

5. Adjourn 

 

Posted on City Hall Bulletin Board this 6th day of August, 2021. 

___________________________ 

Daniel Barnett , City Clerk 



DRAFT
MINUTES

CITY OF HARRISONVILLE
BOARD OF ZONING ADJUSTMENTS

REGULAR MEETING
CITY HALL

JULY 13, 2021
6:00 PM

Publish 

1. Call to Order

 The meeting was called to order at 6:01 PM by Gerald Saling.

Attendee Name Organization Title Status Arrived

Jennifer Love Harrisonville Present

Michelle Hart Harrisonville Present

Charles Hotchkiss Harrisonville Present

April McLaughlin Harrisonville Present

Gerald Saling Harrisonville Present

Viola Wieberg Harrisonville Present

Also in attendance were Steven Mauer, City Attorney; Alex Felzien, City Attorney; Roger Kroh, 
Community Development Planner, and Jamie Martin, Recording Secretary.

2. Approval of Minutes

A. Board of Zoning Adjustments - Regular Meeting - Jun 8, 2021 6:00 PM 
With no additions or corrections, the minutes from the June 8, 2021, meeting were 
unanimously accepted.

RESULT: ACCEPTED [UNANIMOUS]
MOVER: Charles Hotchkiss
SECONDER: April McLaughlin
AYES: Love, Hart, Hotchkiss, McLaughlin, Saling, Wieberg

3. Agenda Items

A.  BZA Member Training

Roger Kroh introduced Steve Mauer and Alex Felzien to the Board. They went through 
an outline to train new members.

1. BZA Member's Role

2. BZA Member's Authority

2.A
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Regular Meeting  Tuesday, July 13, 2021 6:00 PM

2 | P a g e

3. BZA Member's Individual Liability and Responsibility

4. BZA Standards

4. Discussion Items

There were no discussion items.

5. Adjourn to Executive Session pursuant to RSMO 610.021 (1) Litigation

Charles Hotchkiss made a motion to adjourn to Executive Session. Jennifer Love seconded the 
motion. A roll call vote was taken. The motion passed unanimously. The Executive Session 
began at 6:46 PM.

6. Adjourn from Regular Session

Viola Weiberg made a motion to adjourn to Regular Session. Charles Hotchkiss seconded the 
motion. A roll call vote was taken and the motion passed unanimously. The Executive Session 
adjourned at 7:11 PM.

With nothing further to come before the Board, April McLaughlin made a motion to adjourn. 
Jennifer Love seconded. The meeting was adjourned at 7:12 PM.

Respectfully Submitted,

_____________________________
Jamie Martin, Recording Secretary
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STAFF REPORT 

 

TO: Board of Zoning Adjustments 

FROM: Roger Kroh, Planner 

DATE: August 6, 2021 

SUBJECT: Harrisonville Marketplace / Price Chopper Appeal - Public Hearing 

 

Type of Item: Approval 

City of Harrisonville, MO 

Notice of Public Hearing 

Board of Zoning Adjustment 

 

Notice is hereby given that the Harrisonville Board of Zoning Appeals (BZA) will conduct a 

public hearing on Tuesday, August 10, 2021, at 6 PM at Harrisonville City Hall at 300 E Pearl 

St., Harrisonville, MO 64701 to receive public testimony on an application from the 

Harrisonville MarketPlace II LLC/Four B Corp. appealing the City of Harrisonville’s denial of 

Four B Corp.’s and Harrisonville Marketplace II LLC’s application dated April 9, 2021, to 

construct a 400kW natural gas generator at the Price Chopper Grocery Store at 520 South 

Commercial St. in Harrisonville, Missouri 64701.  Individuals are invited to make oral comments 

in the meeting or send written comments for the BZA to Roger Kroh, City Planner, at 

rkroh@harrisonville.com <mailto:rkroh@harrisonville.com> or at City Hall, 300 E. Pearl St., 

Harrisonville, MO 64701.  

 

Jamie Martin 

Secretary to the Planning and Zoning Commission 

 

A. Action Item (ID # 3974) 

Harrisonville Marketplace / Price Chopper Appeal - Public Hearing 

3.A
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STAFF REPORT 

 

TO: Board of Zoning Adjustments 

FROM: Roger Kroh, Planner 

DATE: August 6, 2021 

SUBJECT: Harrisonville Marketplace / Price Chopper Appeal 

 

Type of Item: Approval 

General Information: 

 

BZA Meeting:  August 10, 2021 

    

Applicant:   Harrisonville Marketplace II LLC, and Four B Corp. 

Property Owner:  Same 

Represented by Counsel: John Duggan, Duggan Shadwick Doerr & Kurlbaum, LLC 

Location:   Price Chopper Grocery Store 

520 S Commercial St, Harrisonville, MO 64701 

 

Zoning:  CP-2 Service Business District 

Appeal to BZA:  Applicants contend that the City did not properly apply its 

zoning regulations when it refused to issue applicant’s 

building permit to construct a 400kW natural gas 

cogeneration unit.     

Background: 

In 2020, Price Chopper came to the City with a proposal to install a 400kW natural gas 

generator that would produce all of Price Chopper’s electricity.  However, the plan conflicted in 

several areas with local zoning and subdivision regulations and state energy regulations.   

In April 2021, the applicants submitted a modified plan. A 400kW natural gas generation 

unit would still produce all of Price Shopper’s electricity. However, because private entities 

unregulated by state and local governments cannot produce and sell the electricity to others, the 

applicants purchased the gas generation unit from its prior owners and propose to take the Price 

Chopper off the grid.  All other businesses in the shopping center will remain on the City power 

grid. In the event that Price Chopper’s cogeneration system goes down, a diesel backup generator 

will be brought in and placed into service. 

3.B
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Although the new plan satisfies some of the regulatory conflicts, it does not resolve the 

zoning issue.  In the opinion of the City, a privately-owned electrical generation unit generating 

electricity 24/7, 365 days a year falls in the use category of “Public and Private Utility Facility”, 

which is not permitted in the CP-2 Zoning District in which the Price Chopper is located.   

 

The City notified the applicants in a letter from the City Attorney dated May 27, 2021, 

(attached) that it cannot issue the building permit for the reason stated above. It did, however, 

offer two courses of action the applicants could take to resolve the issue. First, seek rezoning or a 

special use permit. Second, the city adopts a 6-month moratorium for issuance of construction 

permits for electrical generation facilities and utilize that time to examine the City Code.  

Instead, the applicant is appealing to the BZA under Section 405.575 and Section 405.625 of the 

Zoning Regulations of the City to overturn the decision of the City to not issue a building permit, 

contending that the City did not properly apply its zoning regulations in refusing to issue 

applicants’ requested building permit.   

 

-Section 405.575 Application for Building or Land Use Permit  Generally. 

<https://ecode360.com/27909339> 

The City Administrator or his/her duly authorized representative shall be 

empowered to act within the provisions of this Chapter upon all applications for 

permits. In the event or refusal to issue a permit upon an application as herein 

provided, the applicant shall have the right to appeal to the Board of Adjustment 

as set forth in this Chapter. Emphasis added. 

 

Section 405.625 Appeals 

An appeal may be taken to the Board of Adjustment by any person, firm or 

corporation, from any decision of the office of the City Administrator or 

Building Inspector made under this Chapter. 

 

The applicants are not seeking a variance, in which the BZA is asked to vary the 

provisions of the zoning ordinance based on findings that unique circumstances are present.  

Instead, the applicant is asking the BZA to determine whether the City improperly applied its 

zoning regulations in refusing to issue the applicant’s requested building permit on the basis of 

zoning, and to reverse the decision.  . Section 405.610 states, in part, “The concurring vote of 

four (4) members of the Board shall be necessary to reverse any order, requirement or decision 

of the party appealed from or to issue an order or variance or to decide in favor of an appellant.” 

 

3.B
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Discussion: 

The applicants set forth their arguments that the 400kW cogeneration unit is allowed by 

the Zoning Code in their letter of April 23, 2021 (attached).  The City Attorney summarizes the 

City’s position regarding zoning in his letter responding to the applicant dated May 27, 2021 

(attached). 

 

For the following reasons, the City believes that a  reasonable interpretation of the 

Zoning Code is that a privately-owned power generating units providing 100 percent of the 

electricity for a building on a  24/7, 365 days a year basis are a “Private Utility Facility” and 

appropriately allowed as permitted uses in the M-1 and M-2 industrial zoning districts and not 

allowed in any commercial zoning district, including the CP-2 zoning district in which Price 

Chopper is located.  

1) Noise is a major issue with primary power generation.  To use the proposed 400kW generator 

as an example, the airborne weighted average at all frequencies is 113 decibels +/- 4 decibels.   

Placing this generator inside a sound attenuation box, such as is proposed at Price Chopper, 

the projected noise is 55 decibels.  Primary power generation can generally meet the 

Performance Standards in the M-1 and M-2 zoning districts, which are that noise cannot 

exceed 75 decibels at the property lines. However, primary power generation cannot meet 

Performance Standards in the commercial zoning districts.  The  Performance Standard for 

noise in the C-2 zoning district and CP-2 zoning district, in which Price Chopper is located, 

is as follows: 

 

Art. XV “C-2” Service Business District (applicable to Planned C-2 Districts) 

Section 405.320 Performance Standards  

C. No noise, smoke, radiation, vibration or concussion, heat or glare 

shall be produced that is perceptible outside a building and no dust, 

fly ash or gas that is toxic, caustic or obviously injurious to 

humans or property shall be produced. (emphasis added.)  

 

The Performance Standards regarding noise in the C-O, CP-O, C-1, CP-O and CP-1 Zoning 

Districts are identical to the above Performance Standards for CP-2.  There is good reason for 

such noise restrictions in commercial districts: many residential neighborhoods abutting 

commercial districts throughout the City. Residents do not want to live by businesses that 

generate noise 24/7, 365 days a year.   

2) The City allows standby generators to exceed Performance Standards regarding noise 

because generators are accessory uses that operate intermittently due to failure of primary 

grid power sources.  We believe this is reasonable.  However, it is not reasonable to allow the 

3.B
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noise associated with primary power generation to occur in commercial zoning districts all 

day, every day. 

 

3) Solar panels generating electricity are permitted as accessory uses in all zoning districts.  

Solar panels, however, do not emit noise in violation of Performance Standards.  

 

Recommendation: 

Deny the applicants’ appeal based upon the reasons contained in this staff report and the letter 

dated May 27, 2021, from Steven Mauer, City Attorney, to John M. Duggan, applicants’ counsel, 

denying the request of the applicant to overturn the staff interpretation that the proposed 400kW 

cogeneration system is a Private Utility Facility which is not a permitted use in the CP-2, Service 

Business District and order the issuance of the building permit.    

 

Attachments: Attachment I. 

Letter from John Duggan, July 24, 2021 

Application to BZA, June 24, 2021 

Building Permit Application, April 9, 2021 

Letter from John M. Duggan, April 23, 2021 

 

 Attachment II.  

 Letter from Steven E. Mauer, May 27, 2021 

 

 Attachment III 

 Vicinity map 

 

 Attachment IV.  

 Photos of 400kW cogeneration unit, 100 Ton chiller  

and cooling tower 

 

B. Action Item (ID # 3975) 

Harrisonville Marketplace / Price Chopper Appeal 

 

Attachments: 

3.B
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EXHIBITS (PDF) 
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